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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 25th day of My, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13366
V.

RI CHARD J. BODOVI NI TZ,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent, appearing pro se, and the Adm nistrator have
both appealed fromthe oral initial decision issued by
Adm ni strative Law Judge Jerrell R Davis at the conclusion of an
evidentiary hearing held in this case on January 21, 1994.%' In

t hat decision, the |aw judge affirned the allegations contained

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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in the Administrator's emergency order? revoking respondent's
airline transport pilot (ATP) certificate, flight instructor
certificate, and his second-cl ass nedical certificate, based on
his alleged intentional falsification of two applications for
medi cal certification, in violation of 14 C.F.R 67.20(a)(1).3
However, the |aw judge nodified the sanction fromrevocation of
all of respondent's certificates, as requested by the
Adm ni strator, to revocation of his nedical certificate only, and
a 60-day suspension of his ATP certificate. For the reasons
di scussed bel ow, respondent's appeal is denied and the
Adm ni strator's appeal is granted.

It is undisputed that, on Cctober 26, 1990, respondent was
convicted of msprision of a felony (failing to act upon
know edge that others possessed marijuana with intent to

distribute),”? and sentenced to one year probation. (Exhibit G

2 After the Administrator filed the conplaint, respondent
wai ved the applicability of the expedited rules of procedure
whi ch ot herw se govern energency proceedings. (49 CF. R Part
821, Subpart 1.)

3 Section 67.20(a)(1) provides as follows:

8 67.20 Applications, certificates, |ogbooks, reports, and
records: Falsification, reproduction, or alteration.

(a) No person may neke or cause to be made --
(1) Any fraudulent or intentionally fal se statenent on any
application for a nedical certificate under this part.

* Respondent was initially indicted for conspiracy to inport
marijuana from Mexico into the United States, and admtted that
he had in fact participated in such a conspiracy and had fl own
marijuana into the country. (Tr. 49-50.) However, in |light of
respondent’'s assi stance in obtaining convictions agai nst other
participants in the conspiracy, respondent was permtted to plead
guilty to the | esser charge of msprision of a felony. (Tr. 19-
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3.) It is also undisputed that, on two applications for airman
medi cal certification dated Cctober 31, 1991, and Novenber 3,
1992, respondent checked "no" to question 18w, which asks whet her
the applicant has a "[h]istory of other conviction(s)
(m sdeneanors or felonies)."” (Exhibit G4, p. 2-5.)

At the hearing respondent testified that he believed
guestion 18w sought information only about m sdeneanor or felony
convictions relating to the applicant's driving record. (Tr. 45-
46.) In support of the reasonabl eness of this purported belief,
respondent asserted that he read question 18w in the context of
guestion 18v, which refers to driving-related convictions, and
| anguage at the end of the form authorizing the rel ease of
information fromthe National Driver Register pertaining to the
applicant's driving record. Respondent asserted that the form
was "very very confusing," and suggested that question 18w shoul d
be phrased "history of other than driving convictions." (Tr. 46,
51.)

The | aw judge rejected respondent’'s explanation, finding
that his clainmed "correlation of the two itens [18v and 18wj
stretches credulity beyond a reasonable limt." (Edited initial
decision at Tr. 73.) The |aw judge concl uded that respondent's
responses to question 18w were intentionally false and in
violation of section 67.20. (Tr. 73.) VWile affirmng the
revocation of respondent's nedical certificate, the | aw judge
found that revocation of respondent's pilot certificate was too

(..continued)
0.)
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harsh a sanction, considering what he perceived to be the
"special circunstances"” of this case. Accordingly, relying on

Adm nistrator v. Beirne, NTSB Order No. EA-4034 (1993) as

precedent for a | esser sanction, the |law judge affirnmed
revocation of respondent's nedical certificate but ordered only a
60-day suspension of his ATP certificate.”

On appeal, respondent continues to claimthat question 18w
i s anbi guous and that he fairly interpreted it as limted only to
his driving record. 1In effect, respondent challenges the | aw
judge's rejection of this proffered explanation, and his
credibility finding that respondent did understand the inport of
guestion 18w. However, we will not overturn the |aw judge's
credibility determ nati on absent extraordinary circunstances, not
present here.® W agree with the | aw judge that respondent's
expl anation does not w thstand scrutiny. 1In |light of question
18v's focus on driving-related convictions and adm ni strative
actions, we think it is clear that question 18w seeks information
about convictions other than those (driving-related) convictions

covered by the prior question.’

®> The law judge's initial decision makes no nmention of
respondent’'s flight instructor certificate, which was al so
revoked by the Adm nistrator's energency order.

® Administrator v. Wlson, NTSB Order No. EA-4013 at 4-5
(1993) (Board wll not overturn a credibility finding unless the
| aw judge acted arbitrarily or capriciously, or unless the result
is incredible or against the overwhel m ng wei ght of the
evi dence) .

“In this regard, we take official notice that the
instruction page attached to the nmedical application form-- to
whi ch the applicant is specifically referred in the introductory
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Respondent al so asserts that the FAA and the NTSB failed to
act in a tinmely manner, apparently referring to the timng of the
Adm ni strator's conplaint and the Board's scheduling of the
hearing. Although the Adm nistrator's conplaint was not filed
within three days after the Board's recei pt of respondent's
noti ce of appeal, as required by our energency rul es® (which at
that time had not yet been waived), it appears that this was due
to respondent's failure to serve the Admnistrator with a copy of
his notice of appeal. According to the Admnistrator's trial
counsel, the conplaint was filed the day after the Adm ni strator
becanme aware of the fact that respondent had filed an appeal wth
the Board. (Tr. 7-8.) W agree with the |law judge that the rule
as currently witten may place an inpossible burden on the
Adm ni strator in cases where the respondent fails to serve the
Administrator with his notice of appeal® and, under these
ci rcunstances, the Administrator cannot be faulted.*°
(..continued)
headi ng to questions 18v and w -- explains that question 18w
"asks if you have ever had any other (nontraffic) convictions
Co (I'nstructions for Conpletion of FAA Form 8500- 8)
(enphasi s ours).

8 49 CF.R 821.55(c).

° W note that a proposed revision to our rules of practice
woul d alter the wording of section 821.55(c) so as to require the
Adm nistrator to file the conplaint three days after his receipt
of the appeal. 58 Fed. Reg. 54102, 54107 (Qctober 20, 1993).

" While it is unclear what renmedy respondent seeks for the
allegedly untinely conplaint, we note that an untinely-filed
conpl ai nt does not deprive the Board of jurisdiction over a
respondent's appeal and, absent prejudice, provides no grounds

for dismssal of an initial decision. See Adm nistrator v.
Cal | ender and WAt kins, NTSB Order No. EA-3394 at 4-5 (1993).
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Regardi ng the hearing date (January 21, 1994), we note that
the hearing was held only three and a half nonths after issuance
of the energency order of revocation (Cctober 7, 1993), and two
and a half nonths after the filing of the conplaint (Novenber 8,
1993), tine periods considerably |ess than those in the typical

non- emer gency case. !

G ven respondent's voluntary wai ver of the
expedi ted procedures otherw se applicable to energency
proceedi ngs, we find no nerit in respondent’'s suggestion that
there was any undue delay in scheduling the hearing in this case.
Nor is there any basis for respondent's notion to dismss
the Adm nistrator's appeal brief as untinely. It was due within
50 days after the oral initial decision was rendered on January
21, 1994.'2 Because the fiftieth day fell on Saturday, March 12,
the time was extended until Monday, March 14.'® Because the
certificate of service indicates that the brief was mailed on
March 14, 1994, it was timely under our rules.' Respondent's
assertion that the Admnistrator failed to provide himwth a

list of witnesses and witness statenents prior to the hearing --

improperly included in his notion to dismss -- also fails to

' Though respondent nmakes reference to "the first notice,"
whi ch he allegedly received in March 1993, he was not required to
surrender his certificates until his receipt of the energency
order itself.

1249 C.F.R 821.48(a).
1349 C.F.R 821.10.
414 CF.R 821.7(a) indicates that documents shall be

deened filed on the date of mailing shown on the certificate of
servi ce.
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provide a basis for reversal, inasmuch as the issue was not
rai sed below and, even if it were, there is no indication that
respondent ever requested any pre-hearing discovery.

Turning now to the Adm nistrator's appeal, we agree that the
| aw judge's rationale for nodifying the sanction in this case
cannot stand. In explaining his reason for reducing the
sanction, the |law judge stated that this case was different from
other falsification cases, in that respondent had nothing to gain
by concealing his conviction. (Tr. 60, 62, 74.) The |aw judge
repeatedly referred to respondent’'s answers to question 18w as

"stupid,"” "dunmb," and "sensel ess,"” apparently intending to
suggest that respondent's falsifications were | ess egregi ous
because he woul d not benefit fromthem The |aw judge's view
t hat respondent had nothing to gain was apparently based on
testinmony given by the Admnistrator's chief wtness (an FAA drug
i nvestigation support program coordi nator who investigated this
case), which the |aw judge understood to indicate that if
respondent had truthfully disclosed his conviction on the nedical
applications, he would have been issued a nedical certificate and
no enforcenent action woul d have been taken.

To begin with, it appears that the | aw judge m sunder st ood
the testinony he relied on. Wile the witness indicated that
t here woul d have been no enforcenent action taken based on

falsification if respondent had reveal ed his conviction on the

medi cal applications, he nmade no comrent on whet her other
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enforcenent action mght have been pursued, ' and specifically
declined to specul ate on whether respondent's application for
medi cal certification would have been granted or denied if the
conviction had been disclosed. (Tr. 31-33.) Respondent hinself
recogni zes this last point in his reply brief when he describes
hi s understanding of the witness's testinony: "[h]ad | answered
yes to 18w, he [the investigating official] would not have
proceeded with the revocation, that would have been deci ded by
the FAA Medical Branch." (Reply Br. at 1.)

Furthernore, even assum ng that disclosure of his conviction
woul d not have prevented respondent fromreceiving a nedical
certificate, we do not think this detracts fromthe materiality
of the falsification, or renders the offense any | ess egregi ous.

See Admi nistrator v. Johnson, 6 NTSB 720 (1988)(materiality is

not defeated because the Admi nistrator has the discretion to
determ ne that sone convictions should have no inpact on the
certification decision -- revocation of airman certificate

uphel d); Adm nistrator v. Twoney, 5 NISB 1258 (1986), aff'd.

Twoney v. NTISB, 821 F.2d 63 (1st G r. 1987) (revocation of al

5 W note, for exanple, that respondent was potentially
subj ect to enforcenment action under section 609(c) of the Federal
Avi ation Act of 1958, as anended (40 U. S.C. 1429(c)), which
requires lifetime revocation of all airman certificates upon
conviction of certain drug-related crines, and under 14 C F. R
61. 15, which authorizes the Adm nistrator to suspend or revoke
any airman certificate based on drug-related convictions. The
record indicates that a waiver of revocation under section 609(c)
was requested pursuant to section 609(c)(5), but it is unclear
whet her any wai ver was ever granted. W note, however, that a
wai ver of the unique lifetinme revocation requirenent of that
statute woul d not necessarily preclude enforcenent action
pursuant to FAR section 61.15(a)(2).
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airman certificates upheld for fal se backdating of nedi cal
application, despite the fact that respondent was nedically
qual i fied).
Finally, we agree with the Adm nistrator that the | aw judge

inproperly relied on Adm nistrator v. Beirne, NISB Order No. EA-

4034 (1993) as support for a 60-day suspension of respondent's
pilot certificate, since the Admnistrator only sought a 60-day
suspension in that case. The Adm nistrator asserts that the
suspensi on sought in Beirne was consistent with the FAA s
sanction policy for cases involving, as did that case,
falsification of a single drug conviction for sinple
possession.'® W note that the sane sanction policy specifies
revocation of all airman and nedical certificates as the
appropriate sanction under the circunstances of this case. I n
any event, dispositively for this case, our own precedent clearly
supports revocation of a respondent's airman certificates, as

well as his nedical certificate, for intentional falsification.?®

' Though not relevant to this appeal, it appears to us that
t he published sanction policy cited by the Adm nistrator actually
i ndi cates that the recomended sanction in Beirne would have been
revocation of his nedical certificate and a 180-day suspensi on of
his airman certificate. See Notice of Enforcenent Policy, 54
Fed. Reg. 15144 (April 14, 1989); and Conpliance and Enforcenent
Program FAA Order No. 2150.3A, Appendi x 1, Conpliance and
Enf orcenent Bulletin 90-2.

7 The docunents referenced in footnote 16, above, recommend
revocation of all airman and nedical certificates for
fal sifications of drug-related convictions for nore than sinple
possessi on.

8 Administrator v. Johnson, 6 NTSB 720 (1988);
Adm nistrator v. Twoney, 5 NISB 1258 (1986), aff'd. Twoney v.
NTSB, 821 F.2d 63 (1st G r. 1987); Adm nistrator v. Wagner, 5
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We cannot agree with respondent that his purported self-inposed
one-year suspension fromflying i mediately followng his
conviction -- which he characterizes as a "self-induced

puni shnent," but admts was due in part to his inability to gain
enpl oynent as a pilot during that period (Tr. 52-53) -- is a
sufficient remedy for his offense.

In sum we hold that the |law judge erred in nodifying the

sanction sought by the Adm nistrator in this case, and we
reinstate the revocation of respondent's ATP and fli ght

instructor certificates.

(..continued)
NTSB 543 (1985).
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ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The Admnistrator's appeal is granted; and
3. Respondent's nedical, ATP, and flight instructor certificates

are hereby revoked.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.



